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clause of the Constitution above referred to does in no way inhibit 
this taxation, although these cars pass into adjoining States and 
Territories. 

Conveyance Absolute in Form — Evidence to Adjudge the Same as 
Mortgage. — Perot v. Cooper, 28 Pac. Rep. 391 (Colorado.) Defen- 
dant gave plaintiff three promissory notes, in consideration of 
a loan. On the same day that the loan was made, the defen- 
dant entered into an "agreement " or contract with the plaintiff 
by which "in consideration of one dollar and other good and val- 
uable considerations," he covenanted and agreed " to transfer and 
convey to said Perot certain interests in certain stocks, bonds, lands, 
letters patent, etc." In this action, the defendant claimed that 
the above contract was collateral to and intended to secure the 
payment of aforesaid promissory notes. The court held in refer- 
ence to the claim of the defendant as follows: "A conveyance 
absolute in form may be found and adjudged to be a mortgage in 
fact, when it is shown by evidence, clear, certain, unequivocal 
and trustworthy, that such instrument was executed, delivered, 
accepted, and intended by the parties merely as collateral to 
secure the payment of a debt. * * We are not prepared to say 
that an instruction as to the quantum of proof in cases of this kind 
must necessarily contain the words ' beyond a reasonable doubt ' 
borrowed from the criminal law. * * But where there is a sub- 
stantial conflict in the evidence, a mere preponderance is not suffi- 
cient to warrant a change in the character of a deed or other sol- 
emn instrument of writing. " 

When can Self Criminating Testimony given in a previous proceeding be 
admitted in a subsequent criminal proceeding ? — U. S. v. Smith, 47 Fed. 
Rep. 501. The respondent was indicted for forgery. He had volun- 
tarily testified before the Grand Jury to shift and fix the criminality 
on another. This testimony he sought to contradict at his trial. To 
the receipt of the testimony given before the Grand Jury objec- 
tion was made based upon Sec. 860 R. S., which provides among 
other things, that: "No * * * discovery or evidence 
obtained from a party or witness by means of a judicial proceeding 

* * * shall be given in evidence, or in any manner used 
against him * * * in court of the U. S. in any criminal 
proceeding." The objection was overruled as follows: "The 
object" of this statute "was to remove the personal privilege, so 
that evidence against others might be compulsorily obtained. * 

* * This statute was not designed to protect a party from the 
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consequence of making inconsistent statements for the purpose of 
wrongfully fixing crime upon another, and thereby shielding him- 
self, but rather to protect from prosecutions based upon affirma- 
tive evidence as to transactions which involve the witness with 
others in questionable proceedings." The lack of the element of 
compulsion is to be remarked in this case as distinguishing it from 
apparently antagonistic cases. 

Banks — Damages for a Refusal, Through Mistake, to Cash a 
Check. — Schaffnerv. Ehrman, 28 N. E. 917 (111). Through a cash- 
ier's mistake the appellee's deposit at appellant's bank appeared 
to be less than it was, and in consequence four of the appellee's 
checks were returned through the clearing house marked, 
"Refused for want of funds." No actual malice or fraud on 
the part of the bank, or special injury to appellee was shown, 
but the court, citing Prelin v. Bank, L. R. 5 Exch. 92, and Patter- 
son v. Bank, 130 Pa. St. 419, was of the opinion that the case con- 
tained the elements of slander, viz. : (1) a tendency to bring the 
appellee into disrepute, and (2) malice. The returning of the 
marked checks would naturally tend to bring a trader into disre- 
pute and materially damage his credit, and the fact that he is a 
trader takes the place of special damages. All the elements of 
legal malice were present, the refusal was intentional and with- 
out just excuse. The court therefore held that there was no 
error in the award of substantial damages. There was, however, 
one dissenting vote, Craig, J., holding that the action, though in 
form tort, was founded upon a contract and therefore the plaintiff 
was only entitled to recover such damage as the evidence might 
show he had sustained. 

Construction of Wills — Amount of Legacy. — Bush v. Couchman, 17 
S. W. Rep. 1020 (Ky.) was an action by the widow of a testator 
to recover rent for certain land, under the following codicil: " I 
desire my said wife, in addition to the $3,000 given to her in my 
will, to have a sum equivalent to the rent of the land derived by 
her from her father's estate, and which I have used or received 
rent from ever since it became her property." The main diffi- 
culty was to determine the meaning of the word rent and whether 
the recovery should be confined to the amount due up to the date 
of the will or to the death of the testator. The executor interpreted 
the word rent to include only net rent, viz. : the amount left after 
deducting the expense of repairs, taxes, etc. The court held that 
she was not seeking to recover the amount of rent due to her 



